
See In re Sacred Heart, 177 B.R. at 24 (noting that timing of 

class certification motion which "was filed only at the eleventh 

hour, e leven days before the bar date was to run" weighed heavi ly 

against granting class certification}; In re FirstPlus, 2 4 8 B.R. 

at 78 (denying motion for class certification on grounds that it 

was untimely, due to counsel "dragging their feet" on seeking 

resolution of the class issue) . The refore , the timing of the 

Class Certification Motions, as well as equality and fairness 

concerns, support denial of the Class Certification Motions and 

di s a l lowance of the Burgess Class Proofs of Cl aim. 

II. Proofs of Claim must be filed by a creditor or an authori2ed 
agent 

A. The Bankruptcy Code and Class Proofs of Claim. 

25. Section SOl(a) of the Bankruptcy Code permits the 

f iling of a proof of claim by a "creditor or an indent u re 

trustee , " but does not provide for class proofs of claim. See In 

re Alle gheny International. Inc., 94 B.R. 877, 879 (Bankr. W.O. 

Pa. 1988) ; In re Computer Devices, Inc . , 51 B.R . 471 , 474 (Bankr. 

D. Mass. 198 5) . ~Nowhere in the Code is 'creditor ' de fi ned a s a 

'cl ass' or 'representative' of a group or class." In re Bal dwin-

United Corp ., 52 B.R. 146, 148 (Bankr. S.D. Ohio 1985). 

26. Bankruptcy Rule 300l(b) permits the execution of the 

proof o f c laim "by the creditor or the creditor ' s authorized 

agent." The pr oofs of claim are valid on l y if executed by an 

authorized agent of the purported class. For the reasons set 

12 



forth below, the proofs of claim were not executed by an 

authorized agent of the purported class. 

B. Agency and assent by the principal. 

27. An agency relationship exists only upon manifestation 

by a principal to an agent authorizing the agent to act on the 

principal's behalf. See Restatement (Second) Agency§ 15 {1957). 

"Only when an agent has express authorization may he file a claim 

on behalf of another.u In re Ionosphere Clubs, Inc., 101 B.R. 

844, 852 (Bankr. S.D.N.Y. 1989) {emphasis added). With t he 

exception of the named representatives, who have al l filed 

individual proofs of claim, counsel for the Burgess Plaintiffs 

have not produced evidence of authorization from the purported 

class members that would authorize the filing of a proof of 

claim, nor have they identified the individual members of the 

class . 

c. Timing of agency authority. 

28. In order to comply with Bankruptcy Rule 3001{b), the 

person executing the proofs of claim must have been authorized as 

an agent at the time of filing the proof of claim . See In re 

Allegheny, 94 B.R. at 81. "Rule 300l{b) allows a creditor to 

decide to file a proof of claim and to instruct an agent to do 

so; it does not allow an 'agent ' to decide to file a proof of 

c l aim and then inform a creditor after the fact." In re 

FirstPlus , 248 B.R. at 68 (citation and internal quotations 

omitted}. Requiring prior agency authorization takes into 
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account the d i stinction between class action procedures which are 

designed t o create an opt-out membership, and bankruptcy cla i ms 

proced ures which are designed to c reate an opt-in membership. 

29 . The Fourth Circuit has not addressed whether a proof of 

claim may be fil ed on behalf of a class, l e t a l o n e a class tha t 

has not been certified. Many courts h ave h e ld that such " c l a ss" 

c laims c annot be fi l ed for the reasons discussed above. There 

are cases, however, that allow s uch claims in l imi t ed 

circumstances where certain procedures a re followed. See, e .g., 

I n re Trebol Motors Distributor Corp., 220 B.R . 500 {l8 t Cir . 

1998) (allowing class proof of claim f o r previously cer tified 

c lass); In reCharter Co., 876 F. 2d 866 {11th Ci r . 1989 ), cert . 

dismissed 496 U.S. 944 (1990); In re American Reserve, 840 F. 2d 

487 (7th Ci r . 1988). The leading case a llowing c l ass p r oofs of 

cla im is In re American Reserve in whi c h the court held t hat the 

p r oposed representative of an unceitified class may fi le a proo f 

o f cla i m on behalf of t h e proposed c lass. 84 0 F.2d 493. The 

court concluded tha t § 501 o f the Ba nk rupt cy Code must be 

interpreted as providing a non- exclusive list of those persons 

e n t itle d t o f ile proofs of claims . ~ The basis for that 

conclusion was {1) that Califano v. Yama saki, 44 2 U.S . 68 2 

(1979), requi res the court to inte rpret a federal statute in 

favo r of authorizing class proceedings; (2) interpreting § 501 a s 

containi ng an exc lus ive list of the persons autho rized to fi l e a 

proof o f claim violates thi s rule o f cons truction; and (3) 
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interpreting § 501 as containing an exclusive list would render 

Rules 3001(b) and 7023 as meaningless. Id. at 492-93. 

Therefore, the court therefore held that the proposed class 

representative is an authorized agent of t he class nunc pro tunc 

if the court later certifies the class and appoints the putative 

r epresentative as the class representative. Id. at 493. 

30. In re Charter also is widely cited as support for 

allowing class proofs of claim in bankruptcy. In that case, the 

claimants obtained class certification from a non-bankruptcy 

court after filing a proof of claim on behalf o f the class, but 

before the debtor objected to the claim. 876 F.2d at 867 - 68 . 

The In re Charter court adopted the reasoning of In r e American 

Reserve in holding that a proof of claim on behalf o f a class of 

c laimants is valid. Id. at 876 . In re Charter can be 

distinguished from the case at bar, however . First, p r ior t o 

seeking treatment as a class action by the bankruptcy c o urt, the 

In re Charte r claimants had obtained class certification in 

district court . Id. at 875. In addit i on , t he In re Charter 

clai mants complied with bankruptcy procedures by fi ling a Rule 

9014 motion to have Rule 7023 apply to the case. Id. 

31. While recognizing that some courts have fol lowed t he 

In re American Reserve and In r e Charter line of cases , this 

c o urt declines to do so. First, the pre sumption of Califano is 

inapplicable because this p roceeding is governed by Rule 9014 , 

which unl ike the Federal Rules of Civil Procedure, does not 
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automatically include Rule 23 class certification. Therefore, 

interpreting § 501 as an exclusive list does not violate an 

applicable presumption and does not render Rules 300l{b} or 7023 

meaningless. Second, § 501 authorizes the creditor to file a 

proof of claim. Rule 300l(b), while not expanding the list of 

those who may file a proof of claim pursuant to § 501, 

articulates that the filing of a proof of claim is a delegable 

act, which a creditor may authorize an agent to do. In re 

FirstPlus, 248 B.R. at 71. The failure to specifically include 

"authorized agent'' in § 501 should not be interpreted as 

e liminating principles of agency because agency law holds that 

the conduct of an authorized agent is deemed to be the conduct o f 

the principal. See Restatement (Third) Agency § 1 .01 (2001 ) . 

Finally, interpreting § 501 as prohibiting filing by a proposed 

r epresentative of an uncertified c l ass does not render Rule 7 023 

meaningless because class proceedings may occur in other 

contested matters. 

32. Furthermore, interpreting§ 501 as a non-exclusive l ist 

would create significant of problems of interpretation for the 

Bankruptcy Code. Many sections of the Code contain lists which 

are specifically non-exclusive. See, e.g.,§§ 330(a) (3); 362(d) ; 

503(b); 1112(b}. If Congress had intended§ 501 to be a non­

exclusive list, it would have used similar language. 

33. The plain meaning of Bankruptcy Rule JOOl(b) is that a n 

agent must have been authorized at the time the proof of cla im 
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was filed. Black's Law Dictionary defines "authorize" as "to 

give a legal authority; to empower" or "formally approve; t o 

sanct ion . 11 BLACK'S LAW DICTIONARY 12 9 (7th ed. 1 999) . This language 

impli e s that to authorize i s to empower prospective--not 

retroact ive--action. By permitting retroactive application of 

agency status , the Seventh Circuit effectively ignores the p lain 

meaning of the word "authorized." The Fourth Circuit has 

r e peatedly instructed bankruptcy courts to inte r pret statutor y 

text "in accordance with its plain meaning using the ordinar y 

unders t anding of words." In re NVR, 189 F . 3d 442 , 457 (4ili Ci r. 

1999) . " Onl y in those rare i nstances in which there is a clearly 

expressed legislative i ntent to the contrary .. . or i n whic h a 

literal application of the statute would produce an absur d 

result, should the courts venture beyond t he p l ain meaning of t he 

s tatute." In r e JKJ Chevrolet , Inc., 26 F.3d 481, 483-84 (4th 

Ci r.l994} . Fol lowing the clear langua ge of § 501, Rule 3001(b) , 

and t he principles of construction mandated by t h e Fourth 

Circuit, this court holds that a proof of c laim can only be fi led 

by a c r editor or by an agent who is authorized to file a proof of 

claim at the time of filing . 

III . Contested Matters and Class Action$ 

A. Class certification is not ordinarily avail.able in 

contested matters. 

3 4. Bankruptcy courts have a s their principal function t o 

determine in a single collective p roceedi ng the entitlements of 
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all c o ncerned. In re American Re serve, 840 F.2d at 489. Indeed, 

by concentrating litigation in a single forum, a bank r uptcy 

proceeding offers t he same advantages as a class action. In re 

Woodward & Lothrop Holdi ngs, Inc., 205 B.R. 365, 369 (Bankr. 

S. D.N .Y. 1997). A Chapter 11 bankruptcy case "is a concerted 

b u s ines s-driven effort to f o rmulate a consensual plan u nder which 

creditors can partake of an 'inadequate pie' whi le leaving the 

baker intact." Luisa Kaye/ The Ca s e Against Class Proofs of 

Claim in Bankruptcy, 66 N.Y.U. L. Rev . 897, 906 (1 991). 

Ther e f o r e, courts should be wary o f the h igh costs of class 

actions, particularly in bankruptcy cases whe r e t he claimant s are 

competing with others for a limited supply of funds. In re 

American Reserve, 840 F.2d at 489. 

Class actions consume judicial time, put ting 
off adjud i cation for other deserving 
litigants; they impose steep costs on 
defendants, even those in the right. 'fhe 
systemic costs of class litigation should not 
be b o rne lightly. 

Id. at 490. See also In re Mechem Financial , I nc ., 125 B . R. 151 

(Bankr . W.O. Pa. 1991) (exercising discretion to deny c l a ss proof 

o f claim as unnecessary in bankruptcy ) . 

35 . Class certification under Bankruptcy Rule 7023 is not 

applicable to contested matters un l ess the court in its 

discretion directs otherwise . See Bankruptcy Rule 9014, 

Commi t tee Note {objection to p roof of claim creates a contested 

matter); In re Woodward & Lothrop, 205 B. R. at 36 9 (noting t hat 
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for a class act ion claim to proceed, the bankruptcy court must 

direct Rule 23 to apply). The majority of courts tha t have 

addressed the issue have held that the filing of a motion 

requesting the applicati on of Rule 7023 is mandatory. See In re 

FirstPlu s, 248 B.R. at 67 n.5 (collecting cases); see also In re 

GAC Corp., 681 F.2d 1295, 1299 (11th Cir. 1982) (noting that in 

the absence of a motion seeking application of Rule 7023, "a 

class proof of claim could not properly be permitted"); In re 

Thomson McKinnon Securities, Inc., 150 B.R. 98, 102 (Bankr. 

S.D.N.Y. 1992) (expunging class proofs of claim when class 

representative failed to petition for application of Rule 7 023 ). 

In the absence of such a motion, there is no bas i s for granting 

c lass certification. See Reid, 886 F.2d at 1470-71. 

B. Discretionary app~ieation of Rule 7023. 

36. The bankruptcy court has the discretion not to app ly 

Rule 7023. See, e.g., .&U..Q, 886 F.2d at 1472 (affirming deci sion 

of bankruptcy court not to apply Rule 7023); In re Charter, 876 

F.2d at 876-77 (remanding to bankruptc y court for exercise o f 

discretion as to whether to apply Rule 7023); In re American 

Reserve , 840 F.2d at 493-94 (same). Courts have descr ibed this 

discretion as "substantial" and "wide." In re American Reserve, 

840 F.2d at 492; In re Bicoastal~ 133 B.R. at 256. The burden of 

proving entitlement to class certification rests on the party 

seeking certification. See Reid, 886 F.2d at 1471. See also 

Securities & Exchange Commission v. Aberdeen Securities Co., 
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In£ ., 480 F .2d 1121, 1128 (3d Cir. 1973) (affirming denial o f 

class c ertification beca use "petiti oners fail e d t o show that t he 

method they advoc ated was superior t o the procedur es being 

f o llowe d by the Bankruptcy Cour t " ) . When a court exercises its 

discr etion and does not apply Rule 7023, c lass claims a re denied 

a n d expunged. I n r e Thomso n McKi nno n, 150 a t 102. 

37 . The bankruptcy court must weigh the re l ative adva ntages 

of class certif ication in t he bankrupt c y c ontext , a nd determine 

whe the r certifi c a tion will "enabl e the pa r ties and t he c ourt to 

rea lize t he same benefits that c l ass acti o ns confer in civil 

litigation. " I n r e lvoodward & Lothrop, 205 B.R. a t 376. See 

a lso I n r e American Reserve, 840 F . 2d at 492 (noti ng that Rul e 

9014 a nd Ru l e 23 give the court s ubstanti a l discretion t o 

cons i der the benefits a nd cost s of class l itigation) . 

38. The court f inds t hat in the present c ase c lass 

cer ti fication is unwa r r a nted. The exi sting bankruptcy c l aims 

process pro vides the most efficient procedure for resolution o f 

the approximately seventy-five i ndi v i dual "Burgess claims" filed 

i n t h i s ca s e . The debtors have g i ven both a ctual a nd 

constructive n ot ice to t he purpo r t ed c lass members, ther eby 

el imi nat ing the maj or benefit of c lass certifica t ion . 

39 . The damage alleged by t he Burgess Litiga tion is not 

l aten t , such that potential c laiman t s would not be aware of their 

rights . Rather , the state court complaints des cribe t he " mi ll 

d us t " a s a "const ant daily barr age " which cau ses "immediate and 
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severe damage" and ''requires increased maintenance, c onstant 

cleaning, more frequent painting and other cleaning." These 

claims have been well publicized--yet of the thousands of 

potential claimants, fewer than seventy-five completed and mailed 

in the one-page proof of claim form. There is no reason t o 

believe that additional notification procedures for the class 

would produce a significant number of additional claimants. 

40. Moreover, a class action in this context would not be 

e fficient unless the class action claims were settled. Presumi ng 

there was not a settlement and litigation resulted in a class­

wide judgment against the debtors, the court would then have to 

proce ed t o the next step to determine the debtors' liability to 

each class member. Only after considerable time and effort would 

t he court reach t he point that was crossed as of the Bar Date on 

July 27, 2001. 

41. Granting class certification would have a real and 

pre j udicial effect on both the debtors and creditors because o f 

the increased expense to the estate 1n litigating class action 

i ssue s and the decrease in the size of the pool for creditors who 

timely filed a claim. Instead of addressing seventy-five c l aims 

relating to alleged real property, motor vehicle, and water-cra ft 

damage, t he debtors woul d have to f ocus on approximate ly 10,000 

alleg ed claims. It is clear from the debtors' schedules of 

ass et s and liabilities filed in this proceeding and based upon 

the r epresentations of counsel that GSC is insolvent and 
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distributions to unsecured creditors will be substantially less 

than par. 4 Due process for all GSC creditors requires a level 

playing field. Accordingly, the court finds that a class action 

in this context is without benefit and exercises its discretion 

in declining to apply Rule 7023. 

Conclusion 

42. To summarize, the court finds multiple alternative 

grounds to deny the Class Certification Motions and to disallow 

the Burgess Class Proofs of Claim, including the following: 

a. allowing class proofs of claim would violate due 

process by extending the bar date for purported class 

members who received actual and constructive notice, 

but did not timely file a proof of claim; 

b. the proofs of claim were not filed by an authorized 

agent and are therefore invalid; and 

c. class action procedures are without benefit in this 

matter. 

Based upon the foregoing alternative reasons and the 

exercise of discretion not to apply Rule 7023, it is therefore 

ORDERED that: 

1. The Motion for Class Certification by GuyS. Hutchins, 
Jr. is DENIED; 

4 In addition, because the pool available is insufficient to pay 
all creditors' claims in full, the existing claimants may not 
fairly represent the proposed class claimants due to potential 
conflicts between their interests and those of the other 
claimants. 
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2 . The Motion for Class Certification by John and Mamie 
Cunningham is DENIED; 

3. The Motion for Class Certification by John and Patricia 
Burgess is DENIED; 

4. The Class Proofs of Claim are DISALLOWED; and 

5 . The Class Proofs of Claim are EXPUNGED from the claims 
register in this case. 

Geor~~~ 
United States Bankruptcy Judge 
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